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INTRODUCTION 





Ontario is rich in open countryside: in lakes and rivers 
for swimming and boating, and in forest trails for 
hiking, skiing or snowmobiling. 


Much of the beautiful land we all enjoy is privately 
owned. However, some occupiers of land in Ontario 
allow or invite visitors to share the enjoyment of their 
property. Sometimes, recreational organizations are 
permitted to develop and maintain facilities, such as 
trails, to enhance its use. 


Two laws exist in Ontario to protect the property rights 
of occupiers and at the same time, encourage occupiers 
of rural land to make their land available for a variety of 
recreational activities. 


For the purposes of both acts, the person who 1s 
important with respect to the premises 1s the occupier. 
An occupier is the person who has physical possession or 
responsibility for the condition of the premises. If the 
owner has leased premises and given control to the 
tenant, the tenant is the occupier. When landlords and 
tenants share control of premises, both may be 
occupiers. 


The two Acts are: 
The Occupiers’ Liability Act defines the liability of 


all occupiers of land. It protects occupiers of most 
rural land from being sued for damages by most 
people who come onto their land. 


The Trespass to Property Act provides protection 


from trespass to land, should the occupiers wish to 
prevent others from entering or to control the use of 
their land. 


Together, these acts outline the rights and 

responsibilities of both occupiers and visitors and 
are designed to encourage continued cooperation 
between them. 









THE OCCUPIERS' LI 


THE “BASIC DUDY OF GARE. 


Until 1980, the law governing occupiers’ liability was 
very complex and also discouraged occupiers of rural 
property from allowing people to use their land — there 
was just too much danger of being sued if someone 
happened to hurt themselves while on your premises. 
Premises include lands, water and structures. 


The law in effect today establishes a “Basic Duty of Care”. 
It also establishes several situations in which the “Basic 
Duty of Care” does not apply. The law requires that 
occupiers do what 1s reasonable in the circumstances to see 
that persons using their premises are not harmed, either 
by the condition of the property, or by activities on the 
premises. 


The standard for this “Basic Duty of Care” is always what 
a reasonable person would do in the circumstances. For example, 
it is probably very reasonable for an occupier surrounded 
by wilderness not to fence his or her land. On the other 
hand, it could be unreasonable for a construction company 
not to fence one of their construction sites. 


WHEN FHE BASIC DUTY OF 
CARE DOESN ad APPLY 


The “Basic Duty of Care” doesn’t apply to four different 
types of entrants. These are people who willingly assume 
their own risks or who are deemed by law to assume their 
own risks. Even in these circumstances however, the 
occupiers cannot set traps by deliberately creating a 
danger, with the intention of harming either the entrants 
or the entrants’ property. Occupiers also cannot act with 
reckless disregard of the presence of entrants. 


1. IF YOU ARE AN ENTRANT WHO WILLINGLY 
ASSUMES RISK... 


The “Basic Duty of Care” does not apply to people who 
know the possible dangers and choose freely to accept 
legal responsibility for the chance of injury when they 
enter the premises. It has been decided in court, for 
example, that spectators at a hockey game know there 1s 
a risk of being hit by a puck flying into the stands, and 
assume the risk for this kind of injury when they choose 
to watch a game. 


No 





The occupiers of premises also have some freedom to 
limit their liability to entrants if they give notice that 
the entrant assumes certain risks associated with the 
activity. 


. IF YOU ENTER FOR CRIMINAL PURPOSES... 


Anyone who enters another person’s premises with the 
intention of committing a criminal act is deemed by 
law to willingly assume all risks. 


. IF YOU ARE A NON-PAYING, BUT 
PERMITTED RECREATIONAL ENTRANT ON 
MOST RURAL LAND... 


Any non-paying entrants, including children, are 
responsible for their own safety when they enter rural 
premises for permitted recreational purposes. Rural 
premises include cultivated fields, orchards, pastures, 
woodlots and farm ponds. 


Non-paying entrants are also responsible for their own 
safety when they enter road allowances, reasonably 
marked private roads and recreational trails. 


The law reflects the self-reliance of most people who 
enjoy sports and recreation in our countryside. You 
accept and respect the environment as you find it. 


. IF YOU DON’T HAVE PERMISSION TO ENTER 
MOST RURAL PREMISES... 


All entrants on most rural property, including children, 
who do not have express permission to enter, are 
responsible for their own safety. This law applies to non- 
recreational as well as recreational activities. For 
example, anyone walking to school or work across 
countryside that has not been posted or marked assumes 
the risk involved. 








THE TRESPASS TO P 


INTRODUCTION 


The Trespass to Property Act is designed to give occupiers 
very clear control over the entry and use of their premises. 
The act also facilitates recreational use of private land, by 
providing a simple marking system to indicate where and 
how the property may be used. The intent of the act is to 
encourage shared recreational opportunities, while 
discouraging trespassing. 


Premises protected by the Trespass to Property Act include 
lands and structures, water, ships and vessels; trailers and 
portable structures designed for residence, business or 
shelter; trains, railway cars, vehicles and aircraft, except 
while in operation. 


Anyone who enters the premises or engages in a prohibited 
activity there, without express permission, is guilty of an 
offence, as is anyone who fails to leave the premises 
immediately after being told to do so. 


Anyone convicted of an offence under the Trespass to 
Property Act is liable to a fine of up to $2,000. The court 
may also order the trespasser to pay damages of up to 
$1,000, as well as the costs of prosecution. 


These are a few examples of offences under the Trespass to 
Property Act: 


¢ A person who enters an area of a building set aside for 
staff, and posted as such, commits an offence unless 
specific permission to be there has been given, orally 
or in writing. Once the prosecutor has proven that the 
defendant was in the prohibited location, it is up to 
the defendant to prove that express permission was 
given to be there. 


¢ If land has been posted with signs showing that 
hiking 1s permitted, but that hunting is not, a person 
who enters as a hiker and then engages in hunting 
would be guilty of an offence. 


¢ A person who fails to leave the premises after they have 
been asked to do so is guilty of an offence, even if they 
previously had done nothing wrong. In the case of 
someone who has paid to be on the premises, such as 4 
ticket holder in a theatre, that person may be able to 
claim a refund or damages as a result of being 

required to leave. To avoid breaches of the peace, 
though, a person will have to leave first and argue later. 
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HOW TO RECOGNIZE 
PREMISES WHERE ENTRY IS 
PROHIBIT ED 


1. WHERE ENTRY IS PROHIBITED 


Kho 


WITHOUT NOTICE... 


The law states that entry to certain premises is 
prohibited, even though no notice is given. 
Such property includes: 


e gardens, fields or other land under cultivation; 
¢ winter crops, orchards, vineyards or lawns; 


¢ premises where trees of less than two metres (six 
feet) have been planted; 


¢ woodlots on primarily agricultural land; 


¢ land enclosed in such a way as to keep people 
out, or animals in. 


. WHERE ENTRY IS PROHIBITED BY 


NOTICE... 
Oral or written notice... 


The occupier of property may prohibit entry to 

premises, either orally or by written notice, which 
may be in the form of a letter. It is then an offence 
for an uninvited person to enter. 


Notice by signs... 


An occupier of premises can 
use written signs or graphic 
illustrations of activities 
allowed or prohibited. A 
diagonal line drawn through 
the word or illustration gives 
notice that entry or a specific fi 
activity is prohibited. ie 





It is an offence to enter any property where signs 
have been posted showing that entry is prohibited. 
Such signs include “No Trespassing”, “No Entry”, 
“Entry Prohibited” or “Keep Out”. (=e > 


KEEP 
OUT 





When a sign indicates that one or more activities is 
permitted, that sign is also legal notice that any other 
activities are prohibited. If a sign indicates that only 
horseback riding is permitted, all other activities are 
prohibited and anyone engaged in those activities on 
the land could be prosecuted. 


A sign that prohibits just one 


activity, such as fishing, will 
not permit prosecution of 


anyone engaged in other 


activities such as riding, skiing 
or hiking. ; 


All signs posted on your 

property should be clearly 

visible in daylight under normal conditions. They 
should also be visible from every ordinary point of 
access to the premises. 


Notice by coloured markings... 


You can also post your land with red or yellow markers. 
RED markings mean that entry is prohibited. 
YELLOW markings mean that only certain activities 
are acceptable. It is then the responsibility of the person 
who wishes to enter to find out what is permitted. 


If you want to permit or 
encourage a certain activity, you 
can post yellow markers at the 
access points and then put up 
signs such as “Cross Country 
Skiing” at strategic locations, or 
simply post the skiing signs at 
the access points. 









ie 





Any marking you use should be large enough for a 10- 
centimetre (four-inch) circle to fit within them. 
Markings should be placed so that they are clearly 
visible in normal daylight condition from the approach 
to each ordinary point of access 
to the premises. 





NOTE: SOME PEOPLE ARE AUTHORIZED BY 
LAW TO BE ON PRIVATE PROPERTY. THESE 
INCLUDE LAND SURVEYORS, UTILITY METER 
READERS AND PUBLIC HEALTH INSPECTORS. 


WHO CAN DEAL WITH 
UNWANTED ENTRANTS? 


The occupier of the property can enforce the Trespass to 
Property Act. The occupier is the person who has physical 
possession or responsibility for the condition of the 
premises. If the owner has leased the premises and given 
control to a tenant, the tenant is the occupier. Where 
landlords and tenants share control of the premises, both 
may be occupiers. In certain circumstances, the owner may 
assign their rights to someone else for enforcement. A 
shopping center manager may give responsibility to 
security guards. A rural landowner may give a specific trail 
association authority over land use. To avoid any doubt, it 
is advisable that such authority be given in writing. 


HOW TO DEAL WITH 
TRESPASSERS ON YOUR PREMISES 


The following suggestions can help you avoid any serious 
confrontation: 


IeGAUIZ THE POLICE... 


If there is any possibility of danger, allow the police to 
use their power to enforce the law. 


2. DIRECT THE TRESPASSER TO LEAVE... 


Usually, identifying yourself and directing the 
trespasser to leave, politely but firmly, is all that is 
needed. 


3, OBTAIN INFORMATION FOR LAYING 
CHARGES... 


If a trespasser refuses to 

leave, or if prosecution NS 
may be necessary because f ES 

of damages, you will ee v4 £E 


need the entrant's name 2) | 
and address. Itisalsoa "=u 
good idea to note the NB 


facts surrounding the 
incident, including the 
date, time, conduct of 
the parties involved and 
the names of any witnesses. 





4. ARRESTING A TRESPASSER... 


If a trespasser will not give you their name, you may 
arrest them — that is, impose restraint on their liberty, 
either by the use of reasonable force or the implied 
threat of force. The trespasser should be informed of 
the fact that they are being arrested, and of the reasons 
for the arrest. The occupier must then promptly call 
for the assistance of a police officer and give the person 
arrested into the custody of the officer. Arresting 
someone is a serious act and should be considered only 
if all other options have failed. Also, using excessive or 
improper force in an arrest can leave you open to both 
criminal charges and civil liability. Only a police 
officer has the power to arrest someone once they have 
left the occupier’s premises. 


5. HOW TO LAY CHARGES... 


If you know the identity and : Fe. 


the address of a 
trespasser, you may lay 
an “information” 
before a local justice 
of the peace. The 
laying of an 
information under 
oath commences 

the proceedings 
against a trespasser, 
and must take place within six months after an offence 
is alleged to have been committed, if the justice of the 
peace believes it is appropriate. A summons will be 
issued to the person charged. The complainant 1s 
responsible for appearing in court on the appointed day 
and proving that the defendant committed the offence. 





THE CONSEQUENCES OF A 
CONVICTION 


The maximum fine under this act is $2,000. The court 
may also order a convicted trespasser to pay the occupier 
up to $1,000 for proven damages. If damages are greater 
than $1,000, the occupier may bring a separate civil action 
against the trespasser. The defendant may also be held 
liable for the costs of a 
successful private 
prosecution. 





For complete copies of the Occupiers’ Liability Act 
and the Trespass to Property Act, please telephone 
or write to: 


The Ontario Government Bookstore 
880 Bay Street, Ist Floor 

Toronto, Ontario 

M7A IN8 


(416) 326-5300 


Additional copies of this booklet are available by 
writing or telephoning: 


10 


Communications Branch 

The Ministry of the Attorney General 
720 Bay Street, 3rd Foor 

Toronto, Ontario 


M5G 2K1 
(416) 326-2200 


ISBN# 0-7729-9684-9 
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